
Once upon a time, when family 
relationships and affairs of deceased 
persons were vanilla, the appointment of 
an executor or administrator1 to manage 
their estate was regarded as an honour, 
undertaken on a voluntarily basis without 
compensation. The appointment of 
individuals2 as a personal representative 
was akin to a public service, one 
which involved substantial legal duties, 
responsibilities and exposure to liabilities. 
Now the administration of deceased 
estates involves a significant amount of 
work and worry, increasing in proportion 
with the complexities of our modern 
assets and relationships. Concordantly, 
we see an increase in the incidence 
of what is commonly referred to as 
“executor’s commission” paid to personal 
representatives by way of compensation for 
the complexity and weight of the task. This 
article focuses on executor’s commission 
paid to individuals.3

The purpose of executor’s commission is to 
compensate a personal representative for 
their “pains and trouble” in administering 
the estate, that is, “for the responsibility, 
anxiety and worry involved in the discharge 
of the [personal representatives’] duties 
and for the actual work done”.4 “Pains” 
refers to “responsibility and consequent 
anxiety and worry undertaken and 
undergone” and “troubles” refers to 
“work done”.5 

Commission is discretionary in nature 
without a definitive set of parameters 
from which to specifically calculate the 
amount. It requires an analysis of the 
applicable statute, case law and factual 
matrix. Lindsay J in Re Estate Gowing6 
noted that it is very difficult to quantify 
an allowance for commission. There his 
Honour was citing the New South Wales 
provision which requires the court to 

assess an allowance of what is “just and 
reasonable”. In Queensland, the court is 
required to consider what amount it deems 
“fit” as commission.7 However, there 
appears to be no particular difference by 
the courts in approach to the question 
of quantum. Commission may be paid if 
there is agreement between the personal 
representative and the beneficiaries (if all 
are sui juris), through a direction in the will 
or by court order. 

In Australia, the “allowance of commission 
is the rule not the exception”.8 An 
application to the court for an order that 
commission be assessed and paid is 
complex and expensive. For this reason, 
the court recognises and encourages 
agreements between the personal 
representatives and the beneficiaries to 
save the costs and time of making such an 
application:9 

“… in the application of the court’s probate and 
equitable jurisdiction, discretionary in character, 
regard must be had to a range of factors (including 
the summary nature of the jurisdiction, the size 
and nature of the deceased’s estate, the terms of 
any will and the rights of beneficiaries) rather than 
taking refuge in standard rates of remuneration 
that may guide a common law claim in contract 
or restitution.”

A value is placed on the “pains and 
trouble” taken by a personal representative 
in the administration of an estate by 
considering the facts of the matter, the 
work done by the personal representative 
and what is a reasonable allowance for 
that work with reference to the estate 
accounts.10

In Re Hooke,11 Maguire JA set out 
the considerations in determining 
commission. They are the size and extent 
of the estate, the care and responsibility 
arising therefrom, the time occupied 
in undertaking the duties, the skill and 

ability displayed, and the success of 
attending to the administration. Other 
factors taken into account12 include 
the duration of the administration, the 
capacity of the estate to pay commission, 
disentitling conduct13 and hostility from 
the beneficiaries.14 

Re Estate of Gowing involved an estate 
with a net value of over $39.5m, with 
the court awarding $303,677.34 in 
commission. The court opined that it was 
a “fairly routine” administration. Lindsay J, 
awarding commission, said that, in 
assessing the quantum, the court must 
consider, on the facts of the particular 
case, the work done by the executor and 
what a reasonable allowance is for that 
work.15

Where there are multiple personal 
representatives, unless otherwise agreed 
or specified by a court, the payment of 
commission is to them collectively and the 
decision how to apportion the commission 
between themselves is left up to the 
personal representatives.16

Where the commission is agreed, caution 
must be exercised if a deed is entered 
into, as the terminology in the deed could 
amount to a resettlement of the estate 
property.

Commission is usually calculated as a 
percentage of capital of the estate and 
a percentage of the income received 
by the estate. A different rate is applied 
to capital realisations and assets 
transferred in specie. The percentage is 
on a sliding scale depending on the size 
of the estate and complexity of the work 
undertaken by personal representatives. 
There is no set scale, the scale is 
determined on a case-by-case basis.17

Importantly, clients must be made aware 
that, pursuant to ID 2014/44, an award 
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of executor’s commission is assessable 
income of the personal representative. 
However, its taxable status is not a 
consideration in the calculation of, or 
award of, commission. To this end, 
personal representatives must consider 
their individual taxation status and 
the consequences of the receipt of 
commission. 

The receipt18 is awarded to the individual 
taxpayer for services they have 
performed in their capacity as a personal 
representative of a deceased estate. It is 
a payment within the meaning of s 15-2 
of the Income Tax Assessment Act 1997 
(ITAA97) and is to be included in the 
taxpayer’s assessable income pursuant 
to s 6-10 ITAA97 as statutory income.

How is executor’s commission 
assessable income?
Taxable income is comprised of all 
assessable income, less all allowable 
deductions pursuant to s 4-15(1) ITAA97. 
But what makes up all assessable income? 
Assessable income consists of both 
ordinary and statutory income pursuant 
to s 6-1 ITAA97. 

Pursuant to s 6-5(2) ITAA97, assessable 
income includes all ordinary income 
derived directly or indirectly from all 
sources (for an Australian resident). 
The first stage in considering whether 
a receipt is assessable income is to 
establish whether it is ordinary or 
statutory income. In this instance, 
the question is whether a personal 
representative’s commission is ordinary 
income. Section 6-5 provides the 
definition of ordinary income, that being, 
such income according the ordinary 
concepts. The second step is to consider 
the case of Scott v FCT,19 where ordinary 
is determined within the concepts 
and usages of mankind. A reasonable 
person test is also applied. Would a 
reasonable person consider the receipt 
to be income — within this second step, 
you must consider whether the receipt 
fits under any of the known categories 
of ordinary income, they are as income 
from:

 � personal services/exertion;

 � property; and/or

 � carrying on a business.

IT 2639 at para 3 states that “income 
from personal services is income that an 
individual taxpayer earns predominately 
as a direct result from his or her personal 
efforts by, for example, the provision 

of services, exercise of skills or the 
application of labour”.

Further factors include whether there is an 
expectation of, reliance on, recurrence of 
and regularity in the payment. Some may 
argue that a receipt of such commission is 
not always expected, relied on, recurrent 
or regular as per ordinary concepts and, 
therefore, not assessable income. However, 
as well as ordinary income, receipts can 
also be captured under a number of 
statutory provisions, and if they are so 
captured, they are, then, called statutory 
income and are included in assessable 
income.

If there are instances where a receipt 
falls under both ordinary and statutory 
income, the legislation will prevail 
pursuant to s 6-25(2) ITAA97, unless 
otherwise stated. 

Section 15-2(1) ITAA97 provides that 
the assessable income includes all 
allowances, gratuities, compensation, 
benefits, bonuses and premiums 
provided to the individual in respect of, or 
for, or in relation, directly or indirectly to, 
any employment of, or services rendered 
by, the taxpayer.20 

The receipt of commission is captured 
by s 15-2(1) as it can be characterised as 
a benefit granted in respect of services 
rendered by the individual in their 
capacity as a personal representative. 
Accordingly, commission paid, in 
respect of, or for, or in relation, directly 
or indirectly, to services rendered by 
them in their capacity as a personal 
representative must be included in their 
assessable income pursuant to s 6-10 
as the receipt is assessable income as 
determined under s 15-2(1). 

It is also worthwhile to note that the 
payment of commission by the estate does 
not attract any deductions to the estate as 
the payment is capital in nature.

Conclusion
Increasingly, as our population ages 
and we see second and subsequent 
relationships resulting in blended 
families and the willmaker outliving their 
relatives and peers, such willmakers are 
turning to professional advisers, such 
as accountants, lawyers and financial 
planners to take up the role of personal 
representative. The appointment of 
professionals as personal representatives 
does not, of itself, invalidate an entitlement 
to commission. Nor does the fact that the 
will may contain a direction that the trusted 

adviser may charge professional fees for 
services undertaken by them or their firm.21 
Further, unless otherwise specified, the 
provision in a will of a gift to the personal 
representative does not invalidate the 
personal representative’s entitlement to 
commission.22 

Commission should be carefully 
considered by the willmaker when 
providing instructions for their will, by 
the personal representative before taking 
up their appointment and when acting 
in the role, as well as by professional 
advisers to the willmaker and personal 
representative at all times. 
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